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ORDER
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PERV.C.(J)

The applicant in this O.A. has challenged the

impugned order dated 19/7/2008, issued by the Respondent

no. 2. The same order reads as under :-
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2. From the facts, it seem that the applican;c came

to be appointed as Junior Clerk in the office of Respondent

the no. 2 on 9/4/1986T

appointed from the
the respondents, he

D.T.N.T.

3.

The applic

According to the applicant, he was

‘Open’ categ}ory. However, according to

was appdinted from the category of

ant submitted that he was shown to be

- candidate of N.T. category by the respondents department

unilaterally. = The applicant’s claim for caste ‘Rajput Bhamtai

was referred to the

Wardha = without - givi
on 4/5/1990. Being a

fled W.P. no.1511/1

- Collector,.  Wardha and the Collector;
Ng any‘reaso‘ns rejected his caste claim
ggrieved by the said order, the applicant

990 before the Hon’ble High Court of

Judicature of Bombay, Bench at Nagpur on 28/6/1990. The
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Hon’ble High Court vide order dtd. 29/6/1990 granted status-

quo order and therefore, the »applicant continued in service.

4, Vide order dtd. 9/6/2004 the Hon’ble High Court
directed the Caste Scrutiny Committee to decide the

applicant's caste claim and the order passed by the Collector

on 4/5/1990 was set aside.v

5. The Caste Scrutihy Committee passed the final

order and rejected applicant’s jclaim and in view of that

rejection, "the' | Collector, Wardha passed | the o'rdéf

dtd. 1/12/2007 to accommodate the applicant in ‘Open’

category and. she was given sen~iority' w.e.f. 15/6/1995 in‘the

‘Open’ category. However, vide order dtd. 19/7/2008, the

I

District Registrar-cum-District Collector, 'Wardha . terminated

the applicant's. * services. = The said termination has been

challenged in this O.A.

6. - According to the Id. counsel for the app.licant the
applicant had filéd number of representations “as 'such.on

23/7/2008,. 25/7/2008, = 29/7/2008, 6/8/2008, 14/8/2008,
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17/8/2008, 15/9/2008, 16/9/2008;, 29/9/2008 and 7/10/2008

collectively ( Annexure-A-9). The Registrar‘ vide letter

dtd. 14/10/2008 informed the applicant that it was not possible

to take her in the job. The applicant thereafter again filed

‘number of representations ij.e. 20/10/2008, 7/4/2009,

|
15/10/2010 and 28/1 1‘/2008 and requested - that she shall-be

\

granted pensionary benefits and also requested to release her

increments and claimed arrears. The applicant thereafter

again made a representation _‘dtd., 16/7/2010., _S,he_was_;_

_, :

intimated on 4/8/2010 that. she was not_‘e_ntitl‘ed to ,_.pensio‘n
since her‘ services have béen te.rminatedv._ - On 4/9/2010, the
applicant again made a représentation poin_ting out ’-chat_vsfhe_
was accommc)dated in ‘Open" category as per fhe _prder
did. 1/1 2/2007. _The appli_ca_nt also filed a représentation for
personal hearing but finally the applicant's claim haswbe__en
rejected by the Joint| District Députy ﬁegi»strar, Wardha vide
impugned order dtd. 11/7/2011 énd therefore, theAap_pIicant‘
hé.s been _constra_in,ed to file this O.A. The ..aPP"C?'T‘_t}h?!S

claimed ~that the order dtd. j9/7/2008, Annexure.—A—,? be
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guashed and set aside and it be‘dec_lared that she is entitled

to continuity of service with full back wages and all other

benefits admissible

to her ‘post from the date of her

termination on 19/7/2008 till thé date of her retirement i.e.

31/10/2008 and the Respondent no. 2 to 4 be directed to pay

all pensionary and retiral benefits to the applicant as per 4™,

5" and 6" Pay Commission along with interest.

7. The Respondent no. 23 to 4 have resisted the claim

by filing reply-in-affidavit. Accor;ding.to the respondents, the

applicant . was - appointed - “as’ Junior. Clerk - - vide order

dtd. 9/4/1986 on temporary baéis on the post which’ was

reserved for the category of ‘sieca=n faeied st i.e. D:T.N.T.

She had been given appointment- on the condition that she

may-be removed from -

herserviée ‘at any time and that her

appointment wastemrorary in néture." |

8. Since the a

pplicant’s claim for caste validity was

rejected, she approached t'he'“H‘on’ibI'e High Court and the

matter was remanded back to the Caste Scrutiny Committee:
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’Since the Caste Scrutiny Committee invalidated the caste

certificate  of the applicant, her services were terminated as

per the provisions of Section 10(1) of the Maharashtra

Scheduled Castes, Scheduled ‘Tribes, De-notified Tribes

( Vimukta Jatis), Nomadic Tribes, Other Backward Classes and

Special Backward Category ( Régulation of Issuance and

Verification of ) Caste Certificate Act, 2000. The applicant kept

silent till 2014 and now approached the Tribunal. It is stated

- that the O.A. is barred by limitation.

9. - According "[o the respondents, the applicant’s claim

for caste validity has been rejected vide order dtd. 29/8/2005

by the competent authority. = There.is no cause of action for

the applicant to approach. this Tribunal. . The applicant: has

failed to prove that she.is eligible  for grant of pensionary
benefits and she is not e'nti‘tledi to get pensionary. benefits
as per Rule 45 of the Maharashtra Civil Services (:Pension)
Rules, 1982.. The Respondent no. 2 filed another affidavit on

21/1/2017 and justified the order ()f dismissal of the applicant .

B




10. We have

applicant and the

O.A. No. 858/2014

heard the learned counsel for the

learned Pj’esenting Officer - for the

respondents. We have also perused affidavits, affidavit-in-reply

and various documen

parties.

11.
forth,

appointed to the post

applicant, she was a

mentioned -her caste

to the Caste Scrutiny
Admittedly, from 1986
Scrutiny Committee a

Court, the applicant’s

ts placed on record by the respective

From the material on record and the arguments but

it is clear that admittedly the applicant has been

of Clerk oh 9/4/1986. According to the
ppointed from = the ‘Open’ category and
as a formalify but  her case was referred
Committee for validation of her. caste;
till the. matter was referred to the Caste
s per the directions of the Hon’ble High

~caste cerfificate was not verified and

finally the decision came from the Competent Caste Scrutiny

Committee on 29/8/2005. The Ca_sté. - Scrutiny Committee

came to the conclusi
and not ‘Rajput Bhamta

said decision taken b

on that the j_applic‘a,nt belongs to ‘Rajput’
' @s_claimed by the applicant. . The
y the Comrhittee is as under :-

v
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From the aforesald observatlons of the Commlttee

it is clear that the apphcant was heId to be belonglng to the

caste “Rajput’ and not ‘Rajput Bhamta

Though'-lt s stated that the appllcant had applled

from the ‘Open’ _category, nelther the appllcant nor the
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respondents have placed on record any documentary evidence

to show as to whether the applicant really applied from ‘Open’
category or from the reserved category. The original
application form of the applicant has not been placed on

record.

14, The learned counsel for the applicaht submits that
the case of the applicant was being considered from the ‘Open’
category and in fact a decision: was taken to include the

applicant in ‘Open’ category by the Respondent no.:2." The

copy of such decision has been placed on record by the

applicant at AnnexurT-A-.G, from which it seems that:the

Respondent no.'2 had dec_idéd

to include the applicant:in

‘Open’ category. The learned PO has invited our attention to |

the minutes of the meeting annexed _along with the _r,e_ptly_-‘vir‘)-__
| _a_ffid_av,it of '_thevRe‘sponden_t no. 2. Pe_ru_s.évlvof the said .mi,n‘utes
of the meeting ls.hO\.Ns that earlier in view of _vyario_us' Govt:
Resolutions in the field, it was cIje,ci_ded to treat the applicant
as a pandjid‘ate fr}om.‘_Open_"QTatevgory _d__u,e: to ‘inva‘Ii;:!antiqn "off he(
¢a§fe __c_ertificat.e. However, the said decision finally seefns to

A
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have been revoked |and it wae decided to terminate the

applicant.

15. We have also perused ;the minutes of the meeting in

which the G.Rs. issued from time to time have been

considered. There is a reference to the G. R dtd 30/6/2004

whereby protection has been given by the Govt to those who
are appointed on or |before 15/6/1995 in Govt. employment.

The copy of the said G.R. is marked exhibit ‘X’ for the purposes

of identification. The title of the said G.R. is SWaamEﬂan

maﬂa'amiazmasam/uaazﬂ‘ Fetet for  Snfeartt

ittt eneredt/ Breterer. 3w sizem et ”. The

Govt. has taken decision in this regard as under:- . .

. Riiie 99 5t 9%%8 =N gl et Roan ReerzEdE Ada
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16. The learned P.O. submits that this G.R. s
applicable only in cases of promotion. We are unable to
accept this contention for the f_simple reason that the title

shows that even those who are jappointed directly on the

reserved posts have been protectéd. In the present caée, the

applicant was appointed in 1986, i.e., much prior- to 15/6/1995

and her caste validity claim has been invalidated for the first

time by the competent authority on 29/8/2005. In such

circumstances, there is no reason as to why protection has not

been provided tothe applicant. .

17. " The Iearne‘d counsel for the applicant has_ placed

. | ‘
reliance .on the judgment delivered by the:Hon'ble - High. Court.

of Judicature at Bombay, Bench at Nagpur in the -:c‘as,e!:'of

Chandrapal Ratan singh Rajput —Vs. Divisional Caste

Scrutiny Committee, .Amravati ' Division, = and Others

reported _in 2016 (7) ALL MR 530. ‘'In para no. 4 . of the. said
judgment, the Hon’ble High Court. has observed as under :- =
Para 4 Ce Admitt'edly,‘ fhe petitioner, based upon the

caste certificate  as belonging . to “Ra,lput
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Bhamta ” which was granted by the District
Magistrate on 25/02/1991 and based upon then
existing {;rovisions of law the employer

confirmed the services of the petitioner on

28/03/1994, on a condition that the petitioner

should get his caste certificate scrutinized from

the Distriqt Magistrate/CoIIéctor, Buldana. __ The

District Magistrate by order dated 25/02/1991

had confirmed/granted Caste Validity to the

petitioner and intimated to the respondent No. 2

accordingly. However, the respondent/employer

issued letter to the petitioner and called upon

him to produce a Caste Validity ~Certificate on

 basis of Government Resolution Dt.05/07/1997.
| ' ‘
The petitioner, accordingly participated in- the

proceedings - -initiated - before ' the Scrutiny

|

Committee placed on record to justify his caste

claim, the documents», including the documents

of other |relatives. referring to the caste: .in

question.|  There are no. direct document to
support the case. The Vigilance Cell report. is

also not in favour of the petitioner. - The

conclusion - of the- Scrutiny Committee  is
restricteJ to caste “Rajput”. . There _is.. no

observation and/or finding given with regard to
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any sort of fraud or;misrepresentation by the
petitioner at any point of time. The basic
- authority, at the relevant time, in fact, validated
the caste claim of the petitioner as “ Rajput
Bhamta”. Thereforp, as submitted , the

petitioner 'throughjout pursuing his claim

bonafidely. =

18. We are also within the knowledge of the judgment
delivered by the Full Bench of the Hon'ble High Court in the

case of Arun Vishwanath-Vs- State of Maharashtra "~ and
others reported in 2015 (1) MhLJ 457, wherein in Paré,g No.

|

52 and 53 itis held as follow :- -

Para 52 :* We are, therefore, of the view that the ratio of .
the Full Bench deciéion in Ganesh Rambhau
Khalale vs. State of Maharashtra and others,
' 2009 (2)Mh.L.J.788, in holding that the

clarificatory direction _issued in Milind’s case

reported in

“ that the admissions and appointments that
| have becomé final shajll.remain unaffeciéd by thié
' judgmént”' was one issued uhdei' Article 142 and
it was not the direction under Article 141 “of the
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Constitution of India, runs contrary to the ratio of
the decisions @ of the Apex Court, more
particularly the last two decisions of the Apex

Court in cases of Kavita Solunke and Shalini, and

hence it remains no longer good law and a

binding precedent. Consequently, we overrule

the decisions _Qf the Division Benches‘qf thls
Court in Rajendra Ramaji Mahisbadwe —vs. Joint

Commissioner and \(ice Chairman, reported in

2013 (3) Mh.L.J. 393; and Archana Dadarao

Pethkar —Vs. Joint Commissioner and Vice
Chairman, reported. in 201 3(3) Mh.L."J‘,.;764».\ o We
~ confirm  the -view ‘taken by the other Division

Benches of this Court in the cases of Prabhakar

Nandanwar.

Chairman Scheduled Tribe Certificate, Caste.
Scrutiny Committee ahd others, reported in 2013
' (1) Mh.L.J. 156, and Mahendrakumar Namdeorao
Hedaoo vs, Scheduled Tribe Caste Scrutiny
Committee, Nagpur i"and‘"_others,--_ reported: in
2014(4) Mh.L.J.958, jWhich is in conformity with

the ratio of the decisions of the Apex:Court in

Kavita Solurke and Shalini’s cases. So far as the
decisions of the Division Benches of this Court.in

the cases of Vijaya D._eora.o Nandanwar vs. Chief

e

vs. Joint Commissioner and' Vice .



Para 53:

19.
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Officer, Municipal Council, Wardha, reported in

|

2013 (5) MI?.L.J. 153; Pradip Gajanan K’E" Vs.
State of Maharashtra, greported in 2014(3) Mh.L.J.
779; and Rakesh Sukajuji Dafade vs. State of
Maharashtra, reported in 2014(4) Mh.L.J. 307, are
concerned, we concur‘ with the view to the extent
it is in coan)rmity with the decisions of the Apex

Court in Kavita Sdlunké and Shalini’s cases.

In view of above, we answer question No. 1 in

the affirmative, holding that the relief of

protection of service after invalidation of caste

|

_claim can be granted by the High Court on the
basis of the decision of Hon’ble Supreme Court

in the case of Kavita Solunke vs. State of
Maharashtra and _ofth.e_rs_', reported in 2012(5)
 Mh.L.J.(S.C.)921 = (2012) 8 SCC 430, and the
. subsequent,;d,ecisioh in the case -of Shalini vs.
‘New English High ‘School Association . and
others, reported in 2014(2)Mh.L.J.(S.C.)913 =

(2013) 16 SCC 526.” .

In the aforesaid paras, - it has been held that the

appointments or promotion made up to 15/6/1995 in _public
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employment on the basis of céste certificates against the
pbsts reserved for any of the‘ backward category " stand
protected in terms of the G.Rs. dtd. 15/6/1995 and 30/6/2004
and shall not be disturbed and the appointments that have
become final between 15/6/1995 jto 28/11/2000 shall remain
unaffected in view of the d'e‘cision; of the Apex Court in-Milind’s

case.

20. We have also perused the order passed by the

Caste _,ScrUt’iny Committee " in the }case of the applicant. In the

said order, the Caste Scrutiny Committee nowhere ,stat“ed.that
the applicant has played any fraua... The Committee. admitted
that the applicant’'s | caste was" ‘Rajput’ and ‘not “‘Rajput
Bhamta’. But the obseNation - was based on the.,g.roLlnd";th’at
the applicant has failed to. produce any -evidence ' in support
of his claim. There is no obsewétion and/or finding given with
regard to any sort of fraud or misr_épresentation by the
petitioner. . In our opiniqn; the case of the applicant shou_ld
ha_ye peen Vc_oinsi_de'red. ‘as almost similar to th_a"c ._c_:oAn§ivc:I‘e__|:,_e:q by
the Hon’ble ._High Cqurt |n ,t‘,he pircumstances .on which;_:the_
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learned counsel for the applicant Qhas placed reliance. In the

present case also the applicant was appointed on the post of

Clerk in 1986 and her claim for caste validity has been rejected
in 2005. Admittedly, the applicant has served il she was
terminated and the te[mination order came to be passed just |
before few months | of her retirement on superannuation.

Considering all these aspects, we are of the opinion that the

applicant’s services ought to have been protected as per the

G.R. dated 30/6/2004 “and ‘she_ should have been given

benefits pf pension efc.

21. . On . a con}spicuo'US discussion  in. the foregoing
paras, we are therefore :of the bpinion; that it will be in.the
interest of justice and equity to grant pensionary benefits -to the

applicant  considering her. termination as. retirement -*..on

superannuation, though premature.
22, The learned P.O. submits that the applicant’s claim
was rejected by the Caste Scrutiny Committee in 2005 ‘and

she has been terminated vide order dtd. 19/7/2008 and
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therefore, the applicant should have filed the petition within one

month from the date of terminatioh. It is true that the order of

termination

is dtd. 19/7/2008. However, in the O.A., the

applicant has claimed her entitlement to the pensionary and

retiral benefits having served cohtinuously for more than 22

years and

since the matter has been considered on merits; it

will not be in the interest of justice and equity to deny the claim

to the applicant on technical aspects particularly, when the

applicant is claiming. pensionary benefits, denial of which is

continuous cause of action. .

23.

~ In.view of the diSC'useion in the. foregoing . . paras;

we pass the following order :-

" a) The O.A. is partly éildWe‘d B

b) The respondents ‘are directed to treat the
appllcamt as retired on superannuation. with
effect from the date of her’ alleged termlnatlon

!

c) The ap‘phcant be glven protectlon of the G R

~dtd. 30/6/2004 .

d) The respondents are directed to consider the
claim of the applicant for pension and
pensionary benefits considering her continuous

QM
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service from the date of appointment till her
termination i.e. 19/7/2008 and shall grant all
pensionary and retiral benefits considering her
service as such.

e) Necessary action shall be taken within 6 months
from the date of this order.

f) No order as to costs.

sd/- B sd/-
( J.D. Kulkarni ) ' ' ' ( Rajiv Agarwait)

Vice-Chairman (J) ~ Vice-Chairman (A)

Skt.
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